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1. Introduction and Approval of Minutes from September 16, 2015 Meeting 

 

The Chair welcomed new member, Karen Hammer, to the subcommittee. Ms. Hammer is a 

practicing attorney and currently serving as Secretary of the Colorado Ethics Committee.  

 

The Chair asked if the members have reviewed the minutes from the second meeting on September 

16, 2015, and asked if there was a motion to approve the minutes. A member so moved, another 

member seconded, and the minutes were approved unanimously.  

 

2. Review of Most Current Regulatory Objectives 

 

The Chair referred the Subcommittee to the most recent draft of the regulatory objectives. This 

draft is a work in progress. The Chair asked Ms. Jarzobski to talk about her group’s suggestion, 

which is Objective #5. Ms. Jarzobski explained that she, Ms. Johnson, Ms. Peterson, and Ms. 

Nakagawa were tasked to come up with a new regulatory objective to capture the Court’s goal in 

promoting the well-being of the legal profession throughout the lawyers’ entire career, from 

beginning to end. Ms. Johnson and Ms. Nakagawa added that the new Objective #5 incorporates 

that idea with COLAP and CAMP, which are two entities that proactively assist lawyers in that 

endeavor.  

 

The Chair asked whether the new Objective #5 should be broadened to include non-lawyer legal 

service providers. A member asked whether Mr. Coyle’s comment from the last meeting regarding 

85% of legal service being provided by non-lawyers is correct, how that is possible, and if it is 

true, then the regulatory objectives should address that. Another member asked if we should 
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replace all references to “lawyers” with “legal service providers.” Mr. Sudler said he believes the 

statistics referenced by Mr. Coyle at the last meeting are being misunderstood; the 85% refers to 

legal services that are being met by forms used by pro se parties. He explained that forms are 

widely used in many areas of the law, such as real estate. A member asked if filling out forms 

constitute the practice of law, and Mr. Sudler said that depends, but many of those same areas of 

law allow non-lawyers to assist with filling out forms. Those non-lawyers are already regulated by 

various entities.  

 

A member asked if we need to change “the practice of law” in Objective #3 to “providing legal 

services” to accommodate non-lawyer legal service providers. Similarly, it was suggested that 

reference to “lawyers” be changed to “legal service providers.”  

 

There was still lingering confusion over the definition of “consumer choice” and whether that 

meant a legal service provider like Limited License Legal Technicians in Washington. The Chair 

said “consumer choice” is Mr. Coyle’s language, but it likely refers to many things, including non-

lawyers, unbundled legal services, and other ways of providing legal services to ensure that 

everyone has the ability to access legal services depending on the need and financial 

circumstances. A member said that concept already seems to be reflected in Objective #6, which 

mentions access to justice. There was discussion whether a phrase like “consumer choice” should 

be in the regulatory objectives if the meaning could not be identified. 

 

A member asked whether professionalism should be in the regulatory objectives; currently, none 

of the objectives appear to address professionalism itself. Objective #4 mentions OARC’s 

professionalism school. As to that same objective, it was pointed out that there should be another 

comma after “ethics” to make sure it is clear there are three different schools put on by OARC.  

 

The Chair explained to the Subcommittee that the members are working on two separate tasks. 

First, the Subcommittee is to come up with regulatory objectives to propose to the Advisory 

Committee. The other task is to consider whether every law firm and organization should have 

someone responsible for their ethical infrastructure, which is otherwise known as entity regulation. 

For example, Objective #4 addresses resources available to all lawyers. What should be the model 

we use to provide resources to law firms and organizations? 

 

A member said we need an open resource about how to comply with ethics rules. By the time calls 

reach the ethics hotline, it is too late to help those people in a proactive way.  

 

There was discussion whether Objectives #4 and #5 were the same thing. It was concluded that 

they address different ideas, because Objective #5 is not really just about discipline or impairment, 

but the lawyers’ overall ability to thrive in the profession. A member suggested we mention “tools” 

in Objective #4 even if we are not specific about what kind of tools, as they may be developed in 

the future.  

 

A member asked for clarification on the Subcommittee’s direction, and whether we are to develop 

those “tools” referenced in the discussion. The Chair said these regulatory objectives are meant to 

be umbrella points and what is envisioned for the legal profession. The second task of the 

Subcommittee is to figure out what we are going to achieve those regulatory objectives. In that 
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vein, it was suggested that there be a reference to “ethical infrastructure and tools” somewhere in 

the objectives. A member said “tools and resources” could be added to the end of Objective #4. 

Another member said we could add “professionalism” next to “professional competence” in 

Objective #4.  

 

There was a question as to why the term “essential” is used for “eligibility requirements”, both in 

the introductory paragraphs and in Objective #2. A member said even though the rules refer to 

“essential eligibility requirements”, there are no non-essential eligibility requirements. It was 

agreed that “essential” should be deleted. A member also pointed out that “mandatory” should be 

deleted from “continuing legal education in Objective #4. There was also discussion whether we 

need “substantive equality” as opposed to just “equality” in Objective #8. 
 

3. Discussion of Ten Potential Elements of an Ethical Infrastructure in Colorado 

 

The Chair turned the discussion to the ten potential elements of an ethical infrastructure in 

Colorado. He referred the Subcommittee to Nova Scotia’s ten elements. Generally, the ten 

elements reflect the major points of the Colorado Rules of Professional Conduct. One of the big 

questions for the Subcommittee is what kind of ethical infrastructure model do we want to use? 

We already have the ethics hotline. Do we follow a COLAP model, where people are bound by 

confidentiality? Who would oversee it? Would there be a separate agency? Would there be an 

ombudsman type of person to answer questions? A member said if the ethical infrastructure is 

overseen by OARC, the system would have to be gentler than the disciplinary system currently 

in place. Another member suggested it should be an independent entity from OARC, and that 

suggestions for better management practices would come better from an organization other than 

OARC. Mr. Sudler said that OARC is on board with this “gentler” approach, which is very 

similar to what the office does for the diversion program. In a lot of ways the ethical 

infrastructure can be seen as being one step ahead of the diversion program. OARC is ready to 

assist in that endeavor.  

 

A member suggested that we distribute these regulatory objectives to all lawyers when they are 

first admitted so they know what is expected of them. The Chair asked everyone about thoughts 

on having a question on the annual registration form as to whether the firm or organization has 

an ethical infrastructure system in place. A member asked how that would work with firms of 

different sizes, and someone said it would be the same as the question on the registration form 

about having a trust account. Mr. Sudler said the difference is larger firms would have one 

person responsible for the ethical infrastructure. That designated person would be responsible for 

checking the box.  

 

A member suggested the Subcommittee consider and agree on the ten elements before going into 

further discussions about the implementation of the ethical infrastructure. There was a question 

about the 6th element, which refers to managing the law firm and staff appropriately, and why 

that is part of the ethical infrastructure. The Chair responded that element is to ensure that a 

system is in place to help resolve questions about management.  

 

A member asked what we are doing with these ten elements because they all seem tied to the 

rules of professional conduct. Are the elements just another version of the rules of professional 
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conduct? The Chair said the elements would serve to ensure that a system is in place to make 

sure the lawyers and staff can comply with the rules. That means having a data base, knowing 

how to get consent in writing, etc. There was discussion about whether having the ethical 

infrastructure is essentially safe harbor. There were many questions raised in the discussion, 

including the following: Would the ethical infrastructure be mandatory? If it is mandatory, it 

would be self-funded. How would it be implemented? If there is one designated person in charge 

of the ethical infrastructure, does that mean everyone else in the firm is off the hook? What are 

we encouraging or requiring lawyers to do? Would disciplinary opinions reference these 

elements or infrastructures? How would the public sector comply with the elements?  

 

A member pointed out that we need to go through and agree on the elements before we decide on 

a system. Another member suggested that at the next meeting, we look at the Phase 4 report from 

Nova Scotia, specifically towards the end of that report that discusses each element more in 

depth.  

 

The Chair said the Subcommittee is contracting with Creative Consequences to assist in creating 

the ethical infrastructure model. 

 

A member suggested that some of the Subcommittee’s discussions have seemed to take place in 

a vacuum, and it may be helpful to get a big picture of where the Subcommittee is going. That 

would help the members in discussing the ten elements and how it all fits with the regulatory 

objectives and the ethical infrastructure discussion. Another member agreed, and asked, what is 

our mission? Illinois made a mission statement. That may help us capture what the goal is.  

 

Mr. Sudler said OARC could put together a list of what the “biggest offenders” are in attorney 

discipline to provide the Subcommittee with a picture of how lawyers are most commonly 

getting in trouble. There was discussion about how to differentiate elements from discipline. A 

member asked whether we could determine the cause of the discipline. Mr. Sudler said the most 

common complaint OARC receives is about lack of communication from lawyers, followed by 

lack of diligence on the clients’ case. Usually the third most common complaint is related to fees. 

These are also the primary types of misconduct that go to diversion.  

 

4. Conclusion 

 

The Chair said at the next meeting we will have an overview of the Subcommittee’s mission, 

along with information about the most common attorney discipline cases and complaints made to 

OARC. The Subcommittee will also review another draft of the regulatory objectives. 

 

The meeting was adjourned at 1:30 p.m. 

 

       Respectfully submitted, 

 

 

            

       James S. Sudler 

       Chief Deputy Regulation Counsel 
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